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DECISION 

HUGUENIN, Member: This case comes before the Public Employment Relations 

Board (PERB or Board) on exceptions filed by the Peace Officers of California (POC) to a 

proposed decision (attached) of the administrative law judge (ALJ) arising out of a severance 

petition filed by POC. POC seeks to sever a group of state employees in classifications 

designated under the Penal Code as peace officers from existing state Unit 7 (Protective 

Services and Public Safety).1 Unit 7 is currently represented by California Statewide 

Enforcement Association (CSLEA). Enforcement Association (CSLEA). 

The petition specifically stated the proposed unit included: The petition specifically stated the proposed unit included: 



In the proposed decision, the ALJ concluded that, contrary to POC's contention, state­

employed peace officers do not have a statutory right to a separate peace officer-only unit and 

that POC failed to rebut the presumption that the existing Unit 7 is more appropriate than 

POC's proposed unit. Therefore, the ALJ proposed to dismiss POC's severance petition. 

We have reviewed the entire record, including the proposed decision, the hearing 

transcripts and exhibits, POC's exceptions2 and CSLEA's response, in light of the relevant law. 

Based on this review, the Board finds the findings of fact and conclusions of law to be weil­

reasoned, adequately supported by the evidentiary record and in accordance with the applicable 

law. Accordingly, the Board adopts the proposed decision as the decision of the Board itself, 

as supplemented by the following discussion of POC's exceptions. 

ISSUES ON APPEAL 

All of POC's claims were raised and considered in the proceedings below, and 

adequately addressed in the ALJ's proposed decision. In adopting the ALJ's findings of fact 

and conclusions of law, the Board concurs in the ALJ' s reasoning and determination that the 

All job classifications within Bargaining Unit 07, which are 
declared by law to be peace officers within the meaning of the 
Calif. Penal Code, Part 2, Title 3, Chapter 4.5, commencing with 
Section 830. 

POC's unit description is identical to that set forth the Meyers-Milias-Brown Act (MMBA), 
section 3508(a), and the former George Brown Act (Brown Act), former Government Code 
section 3535. (The MMBA is codified at Gov. Code, § 3500 et seq.) 

in 

2 POC also requests oral argument. Historically, the Board has denied requests for oral 
argument when an adequate record has been prepared, the parties had ample opportunity to 
present briefs and have availed themselves of that opportunity, and the issues before Board 
are sufficiently clear to make oral argument unnecessary. (United Teachers ofLos Angeles 
(Valadez, et al.) (2001) PERB Decision No. 1453; Monterey County Office ofEducation (1991) 
PERB Decision No. 913.) Based on our review of the record, all of the above criteria are met in 
this case. Accordingly, POC's request for oral argument is denied. 
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petition should be dismissed. By the following supplemental discussion, the Board 

focuses attention on the following two pivotal points: (1) peace officer employees are not 

statutorily entitled to a separate unit; and (2) the presumption that the existing unit is "more 

appropriate" than the proposed unit has not been rebutted. 

In response to POC's exceptions, CSLEA argues that POC's exceptions contain 

inappropriate factual allegations and inadmissible evidence, and that POC's filing is not timely 

and shouid be disregarded. As noted below, we conclude that POC's exceptions were timely, 

but did include inappropriate content which we disregard. 

DISCUSSION 

I. Peace Officer Employees Are Not Statutorily Entitled To A Separate Unit 

The Brown Act was enacted in 1961 to provide organizational rights for state and local 

public employees. Specifically, former Government Code section 3535 provided: 

The state may, in accordance with reasonable standards, 
designate positions or classes of positions which have duties 
consisting primarily of the enforcement of state laws, and may by 
resolution adopted after a public hearing, limit or prohibit the 
right of employees in such positions or classes of positions to 
form, join or participate in employee organizations where it is in 
the public interest to do so; however, the state may not prohibit 
the rights of its employees who are full-time 'peace officers,' as 
that term is defined in Chapter 4.5 (commencing with 
Section 830) of Title 3 of Part 2 of the Penal Code, to join or 
participate in employee organizations which are composed solely 
of such peace officers, which concern themselves solely and 
exclusively with the wages, hours, working conditions, welfare 
programs, and advancement of the academic and vocational 
training in furtherance of the police profession, and which are not 
subordinate to any other organization. 

The right of employees to form, join and participate in activities 
of employee organizations shall not be restricted by the state on 
any other grounds other than those set forth in this section.[3] 

3 MMBA section 3508 is almost identical to former Government Code section 3535. 
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Act Section 3521.74 provides: 

The board may, in accordance with reasonable standards, 
designate positions or classes of positions which have duties 
consisting primarily of the enforcement of state laws. Employees 
so designated shall not be denied the right to be in a unit 
composed solely of such employees. 

Dills Act section 3 521. 7 does not contain the prohibitory language of the Brown Act or 

the MMBA, which gives peace officers the right to belong to an employee organization 

composed solely of peace officers. The omission of this language means that as to Dills Act 

employees, PERB is not compelled by law to form peace officer-only units, and that peace 

officer employees do not have the right to belong to a peace officer-only unit. (State of 

California (Department of Personnel Administration) (1989) PERB Decision No. 773-S 

(CSPOAICAUSE).) 

Subsequent to the passage of the DiHs Act in 1978, the California Attorney General 

opined that although PERB has the discretion to designate positions or classes of positions 

which have duties consisting primarily of the enforcement of state laws, until PERB exercises 

that discretion no rights are conferred by Dills Act section 3521.7. (61 Ops.Cal.Atty.Gen. 405, 

410 (1978).) 

In Unit Determination for the State of California (1979) PERB Decision No. 110-S 

( Unit Determination) PERB created 20 state bargaining units. PERB then declined to exercise 

its authority under Dills Act section 3521.7 to designate "law enforcement" positions. Instead, 

PERB utilized criteria specified Section 3 521 apart from Section 3 521. 7 for making its unit 

determinations, including Unit 7. 

4 The Dills Act is codified at Gov. Code § 3 512 et seq. 
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a severance petition in Unit 7 resulted in a PERB decision. 

( CSPOA/CA USE.) In that case, the California State Peace Officers Association sought to sever 

a group of uniformed peace officers who patrolled a set geographic region. Again, PERB 

declined to exercise its statutory discretion to designate "law enforcement" positions pursuant 

to Dills Act section 3521.7 noting that the bargaining history did not justify a departure from 

the initial unit determination. 

Thus, state-employed peace officers do not have a statutory right to a separate peace 

officer-only unit unless and until PERB designates positions or classes of positions whose 

primary duties involve the enforcement of state laws. PERB has not yet made that designation 

and we do not do so here. 

II. The Presumption That The Existing Unit Is "More Appropriate" Than The Proposed Unit 
Has Not Been Rebutted 

The standard for determining the appropriateness of severance under the Dills Act 

derives from Board precedent under the Educational Employment Relations Act. 5 

In Sweetwater Union High School District (1976) EERB6 Decision No. 4 (Sweetwater), 

the Board developed the concept of presumptively appropriate bargaining units. In Livermore 

Valley Joint Unified School District (1981) PERB Decision No. 165 (Livermore), the Board 

determined that when a petition is filed to sever a unit from a larger, presumptively appropriate 

Sweetwater unit, the burden is on the petitioner to show that the requested unit is more 

appropriate. (See San Juan Unified School District (1995) PERB Decision No. 1082,· 

5 EERA is codified at Government Code section 3540 et seq. 

6 Prior to January 1978, PERB was known as the Educational Employment Relations 
Board or EERB. 
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Angeles Unified School District (1998) PERB Decision No. 1267; Temple City Unified 

School District (1995) PERB Decision No. 1110.) 

In Unit Determination, PERB created 20 state bargaining units, including Unit 7 

(Protective Services and Public Safety Unit). 7 Ten years later, the Board decided 

CSPOA/CAUSE, which involved a severance petition filed under the Dills Act. In 

CSPOAICAUSE, the Board dismissed a petition to sever uniformed peace officers from Unit 7. 

Adopting the ALJ's proposed decision, the Board concluded that the proposed unit shared a 

community of interest with the existing unit, the interests of the petitioned-for employees had 

not been trampled upon or ignored, and the issues of primary concern to the uniformed 

employees' sub-unit were addressed in negotiations. (Ibid.) 

In State of California (Department of Personnel Administration) (1990) PERB Decision 

No. 794 (CSEA), the Board established a rebuttable presumption in favor of the existing 

20 state bargaining units. In that case, the Board ruled that a petitioner seeking to modify an 

existing unit has the burden of proving that the proposed unit is more appropriate than the 

established unit. The Board approved the proposed unit modification. (Ibid.) This case 

represents the only successful change in the original 20 bargaining units created under 

Unit Determination. 8 The Board reasoned that the modification was appropriate because there 

was a lack of common skills, working conditions and duties between the existing unit and the 

proposed unit. 

7 Also included in the 20 state bargaining units were Unit 5 (Highway Patrol) and 
Unit 6 (Corrections), both containing mostly peace officer employees. The only non-peace 
officer class now in Unit 5 is the Highway Patrol Cadet. The only other classification in the 
Unit is Officer, California Highway Patrol (CHP). The only non-peace officer class in Unit 6 
is the Parole Services Associate. 

8 The unit modification divided Unit 3 into two bargaining units, one of which was 
designated Unit 21. 

6 



State of California (Department of Personnel Administration) (1993) PERB Decision 

No. 988-S, the Board affirmed the rebuttable presumption standard, dismissing a severance 

petition to remove 21 psychologist classes from existing Unit 19, based on a shared community 

of interest with the current unit and a stable bargaining history. 

In State of California (Department of Personnel Administration) (l 993) PERB Decision 

No. 1025-S (Guild), the Board again relied on the rebuttable presumption standard when it 

dismissed a severance petition to remove pharmacists from established Unit 19. In that case, 

the petitioner failed to demonstrate a community of interest separate and distinct from the 

existing unit.9 The Board also noted that the petitioner produced little evidence of the type of 

dramatic change in circumstances since Unit Determination that would justify the severance. 

(Guild.) 

In State of California (2011) PERB Decision No. 2178-S, the Board again relied on the 

rebuttable presumption standard when it dismissed a petition to sever a group of Information 

Technology classifications from Unit 1. The petitioner failed to establish that its proposed unit 

was more appropriate than the existing unit. The Board concluded that the petitioner 

established neither that the interests of the petitioned-for employees had been trampled upon or 

ignored, nor that their representational rights had been abrogated because of the existing Unit 1 

structure. 

In its exceptions here, POC argues that CSLEA has not adequately represented the 

interests of peace officers in Unit 7. POC 's exceptions focus on the community of interest 

shared among members of the proposed unit, the salary disparity between peace officers 

Unit 7 and peace officers in other units, and POC's contention that the dissimilarity of interests 

The Board also relied on the six-part test used in Livermore. 
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peace officers and other members of Unit 7 has impaired peace officer interests 

throughout the bargaining history. 

The employees within POC's proposed severance unit obviously share a strong 

community of interest among themselves. The employees have a commonality of skills, 

working conditions, duties, and similarity in the types of training. These similarities, however, 

are not limited solely to those included within the petitioned-for unit. As the Board noted in its 

initial unit determination, these interests are shared, in varying degrees, with other Unit 7 

employe_es. 

The salary disparity between Unit 7 peace officers and peace officers in other units 

does not indicate that the interests of peace officers in the unit have been trampled upon or 

ignored. A comparison of the salaries of Units 5, 6 and 7 show that the Special Agent, 

Department of Justice (DOJ) is within 5.9 percent of the top step of the Parole Agent I and the 

Special Agent Supervisor is within 5. 7 percent of the top step of the Parole Agent II. The 

highest compensated Unit 7 uniformed officer class, the Fish and Game Warden, is within 

8.9 percent of the top step of the Correctional Officer, and 22.3 percent of the top step of the 

CHP Officer. 10 Although DOJ Special Agents may not have achieved parity with California 

Department of Corrections and Rehabilitation Special Agents, CS LEA has advocated for such 

parity and the special agents are within 6 percent of the Unit 6 Parole Agents. 

Moreover, in 2006 when the Legislature approved a $30 million augmentation to the 

employee compensation budget item to focus on recruitment and retention for wardens in 

10 The Correctional Officer (top step) was within 12.3 percent of the salary of the CHP 
Officer. 
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7, peace officer classes received most of the salary adjustments. The exclusive 

representative has made genuine efforts to cure pay disparity issues. 11 

The bargaining history between CS LEA and the State also supports dismissal of the 

severance petition. Almost all large bargaining units include a diversity of interests. Unit 7, at 

the initial unit determination, was no exception. The record indicates however, that the 

exclusive representative took specific organizational steps to accommodate pre-existing 

differences. It organized special sub-units to insure representation of the individual concerns 

of all unit employees. Although no one group of employees could expect to achieve all its 

bargaining goals, issues that relate to the sworn officers have been addressed in negotiations. 

Even if bargaining success was not achieved in every area of concern to Unit 7 peace 

officers, especially in relation to parity with Unit 5 peace officers, POC still must show that 

this lack of success was due to CS LEA' s failure to represent or assert adequately the interests 

of Unit 7 peace officers in relation to its non-peace officers. The record reflects many 

examples where CS LEA actively asserts the interests of peace officers. POC has failed to 

demonstrate that any lack of bargaining success was due to CSLEA's failure to represent 

adequately peace officer interests. 

Additionally, one of the ways in which CS LEA represented its members was to convert 

non-peace officer classes to peace officers. If the unit were severed, such advocacy could not 

continue. A non-peace officer unit would have no interest in seeing that its members leave the 

bargaining unit in order to become peace officers with better salaries and benefits. In this 

Pay parity is not a dispositive factor, especially where the comparison is to a class 
that is dissimilar in enforcement duties. 
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the members of Unit 7 are better served having a mixed unit of peace officers and non­

peace officers. 

Therefore, for the reasons above, we concur in the ALJ' s conclusion that POC has 

failed to demonstrate that rights of peace officers have been trampled upon or ignored, or that 

issues of primary concern to peace officers have not been addressed in negotiations by the 

exclusive representative. Nor has POC demonstrated a dramatic change in circumstances since 

PERB's decision in Unit Determination and in CSPOA/CAUSE. Unlike the petitioner in 

CSEA, POC has not shown that there is a lack of common skills, working conditions and duties 

between the existing unit and the proposed unit. 

In sum, POC has failed to rebut the presumption that the existing unit is more 

appropriate than the proposed unit. 

III. Inappropriate Factual Allegations And Inadmissable Evidence In POC' s Statement Of 
Exceptions 

PERB Regulation 32300(b )12 states: "Reference shall be made in the statement of 

exceptions only to matters contained in the record of the case." (San Diego Community 

College District) (2001) PERB Decision No. 1445; California State University, San Francisco 

(1991) PERB Decision No. 910-H.) Failure to comply with these requirements will result in 

dismissal of the exceptions. (City of Torrance (2009) PERB Decision No. 2004.) 

POC's statement of exceptions references matters not contained in the record. 

Furthermore, POC attaches new exhibits that were not offered into evidence. POC has made 

no showing that the new exhibits could not have been offered as evidence at the hearing. 

Under PERB Regulation 32300, these extra-record matters and exhibits have not been 

12 PERB regulations are codified at California Code of Regulations, title 8, 
section 31001 et seq. 
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by the Board. Moreover, even if the additional evidence were taken into 

consideration by the Board, POC has still not shown that severance is appropriate. 

IV. Timeliness Of POC' s Statement Of Exceptions 

Any right or duty to act or respond within a prescribed period or on a date certain after 

service of a document by mail must be extended five days if the address is within California. 

(State of California (State Personnel Board) (2004) PERB Order No. Ad-343-S; PERB 

Reg. 32130(c).) 

By mail, PERB granted POC an extension of time to April 21, 2010 to file its 

exceptions. Under PERB Regulation 32130(c), because PERB notified POC of its grant of the 

extension by mail, POC had five additional days beyond the deadline to file its exceptions. POC 

filed its exceptions on April 23, 2010 and thus POC's statement of exceptions is timely filed. 

ORDER 

For the above reasons and based upon the entire record in Case No. SA-SV-171-S, it is 

hereby ORDERED that the severance petition filed by the Peace Officers of California is 

DISMISSED. 

Chair Martinez and Member McKeag joined in this Decision. 
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PROCEDURAL HISTORY 

On August 20, 2008, the Peace Officers of California (POC) filed a petition to sever a 

group of state employees, primarily classifications (classes) designated under the Penal Code 

as peace officers, from existing state Unit 7 (Protective Services and Public Safety). 1 The 

1 The petition specifically stated the proposed unit included: 

All job classifications within Bargaining Unit 07, which are 
declared by law to be peace officers within the meaning of the 
Calif. Penal Code, Part 2, Title 3, Chapter 4.5, commencing with 
Section 830 .... 

POC's unit description is identical to that set forth in the Meyers-Milias-Brown Act 
(MMBA), Government Code section 3508(a), and the former George Brown Act (Brown Act), 
former Government Code section 3535. (The MMBA is codified at Gov. Code, § 3500 et seq.) 



unit at the time the petition was filed was approximately 2656 state employees.2 On 

September 18, 2008, the Public Employment Relations Board (PERB or Board) Sacramento 

Regional Office found proof of support for the petition to be sufficient. The exclusive 

representative, California State Law Enforcement Association (CSLEA), opposed the petition. 

The State of California (State) initially declared its position as neutral. On 

November 21, 2008, the State changed its position to oppose. 

A settlement conference was held on October 22, 2008, but the parties did not reach a 

resolution. 

A prehearing conference was held on November 24, 2008. Formal hearing was held on 

January 29 and 30; February 26 and 27; March 10, 11, 12, 24, 25 and 26; and April 23, 2009. 

Briefs were submitted by POC and CSLEA on July 20, 2009, and reply briefs were submitted 

on August 10, 2009. The State did not file a post-hearing or reply brief. 

Motion to Exclude Exclusive Representative's Legal Representative 

On December 30, 2008, the State Park Peace Officers Association of California 

(SPPOAC), a CS LEA affiliate and supporter of the severance petition, moved to disqualify the 

law firm of Carroll, Burdick & McDonough (CB&M), and especially Gary M. Messing 

(Messing), from representing CS LEA pursuant to Rules of Professional Conduct, 

rule 3-310(E)3 as SPPOAC announced its support for POC on October 1, 2007, and Messing 

2 The proposed unit constituted approximately 40 percent of the established unit. 

3 Rules of Professional Conduct, rule 3-310 provides in pertinent 

(A) For purposes of this rule: 

(1) "Disclosure" means informing the client or former client of 
the relevant circumstances and of the actual and reasonably 
foreseeable adverse consequences to the client or former 
client; 

2 



obtained confidential information by representing SPPOAC. Messing represented 

SPPOAC supervisors in February 2006 when he sent a letter to Department of Personnel 

Administration (DP A) Labor Relations Officer Kristine Rodrigues (Rodrigues) requesting 

DPA to analyze Supervisory State Park Peace Officer classes to adjust their salaries under the 

"like pay for like work" provisions of Government Code section 19286. Messing was also 

retained by CSLEA as chief negotiator in negotiating a memorandum of understanding (MOU) 

in the 1990's when a SPPOAC president was on the California Union of Safety Employees 

(CAUSE) bargaining team, and Messing obtained information from SPPOAC in negotiating 

the MOU. POC joined SPPOAC's motion to disqualify on January 14, 2009. 

CSLEA contended that SPPOAC had no standing to bring the motion because the 

SPPOAC affiliate was now in trusteeship, and the actual representative of SPPOAC was the 

trustee appointed by CSLEA, Ricardo Sanchez (Sanchez). 

According to the CSLEA Constitution and Standing Rules, CSLEA's authority resides 

in its Board of Directors (CSLEA Board), which is comprised of the elected representative of 

each affiliate, and the CSLEA Board elects the President. The CSLEA President is the 

corporation's Chief Executive Officer and has "executive, administrative and judicial 

authority" over the day-to-day operations of CSLEA and its affiliates. Included in the 

(2) "Informed written consent" means the client's or former 
client's written agreement to the representation following 
written disclosure; 

(3) "Written" means any writing as defined in Evidence Code 
section 250. 

(E) A member shall not, ,vithout the informed written consent of 
the client or former client, accept employment adverse to the 
client where, by reason of the representation of the client or 
former client, the member has obtained confidential information 
material to the employment.· 

(Emphasis added.) 
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powers is the ability to retain legal counsel whenever necessary for the "provision 

of expert legal opinion and/or action." 

The Administrative Law Judge (ALJ) denied SPPOAC's motion. When Messing 

negotiated on behalf of CSLEA, he represented one client, CS LEA, the Unit 7 exclusive 

representative. While SPPOAC may have a seat on the CSLEA Board, it's President does not 

retain legal counsel, and the affiliate is not individually represented by Messing. Thus, 

SPPOAC was not a "former client" under Rules of Professional Conduct, rule 3-31 0(E). 

While Messing represented the SPPOAC Supervisors for purposes of "like pay for like 

work," he withdrew from that representation when it announced its support for POC. 

Messing' s representation of SPPOAC Supervisors also did not concern collective bargaining 

issues as SPPOAC Supervisors are excluded from collective bargaining. This severance 

hearing concerns matters within the scope of collective bargaining for Unit 7 rank-and-file 

employees. It cannot be found that Messing obtained confidential information from SPPOAC 

Supervisors which is relevant to his defense of CSLEA against the severance petition. The two 

SPPOAC witnesses, Richard Bergstresser (Bergstresser) and Ryan Gates (Gates), did not 

testify about any involvement with the Government Code section 19286 issue.4 

After the denial of the motion to disqualify, SPPOAC representatives announced that 

they would seek to disqualify Messing by filing a motion in the County of Sacramento 

Superior Court. No notice of such filing was received. 

The declarations from SPPOAC members Bergstresser and Gates did not include any 
reference to communications with Messing or CB&M, or state that "confidential information" 
was obtained by Messing in his former representation of SPPOAC Supervisors. Both 
Bergstresser and Gates are rank-and-file employees. 
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